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674 MICHIGAN LAW REVIEW 

Hyde, 58 N. Y. 272; Magovern v. Robertson, 116 N. Y. 61; Wessels & Co. 
v. Weiss & Co., 166 Pa. St. 490; Cossack v. Burgwyn, 112 N. C. 304. Under 
the modern doctrine the majority of the courts hold that partnership depends 
in all cases upon the contract and intention of the parties as made out by the 
facts of the case. The National Surety Co. v. Townsend Brick Co., 176 111. 
156; Earle v. Literary Club, 95 Fed. Rep. 544; Taylor v. Bush, 75 Ala. 432; 
Piano Mfg. Co. v. Frawley, 68 Wis. 577 ; Robinson v. Allen, 85 Va. 721 ; Wild 
v. Davenport, 48 N. J. L. 129, 57 Am. Rep. 552; Dutcher v. Buck, 96 Mich. 
160. 

Public Lands — Patent — Restriction on Alienation. — A treaty between 
the United States and the Duwamish Indians, made in 1855, empowered the 
President, "after a person or family had made a location upon land assigned 
for a permanent home, to issue a patent to such person or family for such 
assigned land." It further provided that such "tract shall not be aliened 
or leased for a longer term than two years, etc., (by the patentee) which con- 
ditions shall continue in force until a state constitution, embracing such lands 
within its boundaries, shall have been formed, and the legislature of the state 
shall remove the restrictions." Defendants claim as devisees under the will 
of P, deceased, to whom a patent in fee simple had been granted, but sub- 
ject to the foregoing stipulation, which was recited. In this action by 
plaintiff, as heir-at-law of P, to set aside the will, Held, that the restriction 
upon alienation was valid and prohibited disposition by will, the state legis- 
lature never having taken the necessary action to remove the condition. 
Jackson v. Thompson et al. (1905), — Wash. — , 80 Pac. Rep. 454. 

The right of the government to impose restrictions upon the alienation of 
land held by Indians under patent from it is well recognized. And the 
treaty involved in the principal case has been construed to give the patentee 
only the right of occupancy and possession, the absolute title remaining in 
the government. Bird v. Winyer et al., 24 Wash. 269. The restrictive clause 
is binding upon grantees of the Indians although not contained in the original 
patent to them, it being considered matter of law. Taylor et al. v. Brown 
et al., S Dak. Rep. 335. And a grant of land in fee to an Indian by the state 
of North Carolina prohibiting him from alienating it for a longer period than 
two years, although permitting its devise was held not to be repugnant to 
the estate conveyed, the legislative power being superior to the rules of the 
common law. Smythe v. Henry et al., 41 Fed. Rep. 705. It has been fre- 
quently urged that no restraint upon alienation can be attached to a fee 
simple estate. This is the recognized rule in private grants. Jones v. Port 
Huron Engine and Thresher Co. et al., 171 111. 502, although it has been 
suggested that partial restraint, as for a limited time, may be valid. Kauf- 
ntann v. Burgert, 195 Pa. St. Rep. 274. But this does not apply to govern- 
ment patents to the Indians. Libby v. Clark, 118 U. S. 250. And "aliena- 
tion" prohibited in the principal case includes alienation in law as by devise. 
Lane v. Maine Mutual Fire Ins. Co., 12 Me. 44. 

Public Officers — Statute of Limitations — When Cause of Action 
Accrues. — Defendant, a register of deeds, failed to correctly record a descrip- 
tion of land in a deed from L to complainant. This enabled creditors of 
L, by indebtedness created subsequent to complainant's conveyance, to levy 



